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1. EXECUTIVE SUMMARY

The Research on the effectiveness of the legal protection system of the accused in
Albania, Bosnia and Herzegovina, Kosovo, Macedonia and Serbia

Enhancing the protection of the rights of the accused in Albania, Bosnia and
Herzegovina, Kosovo, Macedonia and Serbia

Balkans regional rule of law network
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2. INTRODUCTION

inter alia

Enhancing the protection of the
rights of the accused in Albania, Bosnia and Herzegovina, Kosovo, Macedonia and Serbia

Comparative
analysis on the criminal defense advocacy in Albania, Bosnia and Herzegovina, Kosovo,
Macedonia and Serbia,
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3. THE PURPOSE AND OBJECTIVES OF RESEARCH
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4. METHODOLOGY

1) the process of appointing attorneys for ex officio
procedures; 2) payment for appointed attorneys; and 3) competence to provide
defense for ex officio.

a) Review of relevant documents

Analysis of secondary sources
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b) A written survey of target groups

Interviewing the target groups

c) The focus groups
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5. INTERNATIONAL STANDARDS FOR PROTECTION OF
HUMAN RIGHTS OF ACCUSED

5.1. International instruments that provide the legal representation to accused

The
Universal Declaration on Human Rights

The
International Covenant on Civil and Political Rights

International Bar Association

UN
Basic Principles on Role of Lawyers
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5.2. International practice in providing the legal representation to accused
(The U.S. Federal System, Armenia, and Ukraine)
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5.2.1. U.S. Federal System

Types of Representation –

Eligibility for Representation –
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Scope of Representation –

Qualifications of Appointed Counsel –

Appointment Process and Duration

.
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Fees and Payment of Appointed Counsel –

5.2.2. Armenia

Eligibility for Representation –
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Structure of the PDO –

Hiring and Retention Processes–

inter alia

Training and Mentorship of Public Defenders –
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Fees and Payment of Public Defenders

5.2.3. Ukraine

inter alia

Eligibility for Representation and Scope of Representation
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Requirements for Appointment and Appointment Process–

inter alia

Fees and Payment of FSLA Lawyers –
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6. KEY FINDINGS OF CONDUCTED RESEARCH
6.1. The analysis of effectiveness of the legal protection system of the accused in

Albania, Bosnia and Herzegovina, Kosovo, Macedonia and Serbia
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6.1.1. Albania

a) Overview of the Criminal Law Reforms:

Present law:
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The joint order issued by Ministry of Justice and the BAR association

Regulation

b) The situation of the legal assistance in Albania in the context of present justice
reform process 19
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Legal aid budget:

a)

b)

c)

c) Issues related to practical implementation
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In the arrest and detention stage:

In the stage of preliminary investigations:

In the stage of first instance judgment:

In the stage after the verdict (appeal, recourse, request, review):
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In the stage of sentence execution:

Quality of defense:



HELSINKI COMMITTEE FOR HUMAN RIGHTS IN REPUBLIKA SRPSKA

23

Regulation No 2

The Joint Order

Defendants – minors under trial:

Criminal Procedure Code
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Convention on the Rights of the Child

Individuals damaged by a criminal act:

d) Conclusions and recommendations
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6.1.2. Bosnia and Herzegovina

a) Overview of the Criminal Law Reforms:

State (BIH) Level: Constitutional Court of Bosnia and Herzegovina

Court of Bosnia and
Herzegovina

The High Judicial and
Prosecutorial Council (HJPC)

The Federation of Bosnia and Herzegovina: Constitutional Court of the
FBiH

The Supreme Court
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Cantonal Courts

Municipal Courts

Republika Srpska: Constitutional Court of the RS

The Supreme Court of the RS

District Courts

District Commercial Courts

The High Commercial Court

Basic
Courts

The Brcko District: Appellate Court of the Brcko District

Basic Court of the BD

b) The situation of the legal assistance in Bosnia and Herzegovina in the context
of present justice reform process
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Mandatory defense:
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Defense at public expense in case when there is not mandatory defense

Eligibility criteria for appointing defense lawyer:

Bar Association

c) Issues related to practical implementation38
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Appointment of the ex officio lawyers:
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Payment to the ex officio lawyers:
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Competencies of the ex officio lawyers:
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specially admitted.

d) Conclusions and recommendations
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6.1.3. Kosovo

a) Overview of the Criminal Law Reforms:

Supreme Court of Kosovo
Constitutional Court
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Kosovo Judicial Council

quasi adversarial hybrid

b) The situation of the legal assistance in Kosovo in the context of present justice
reform process
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Mandatory defense
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Defense at public expense in case when there is not mandatory defense

Eligibility criteria for appointing defense lawyer:

privileged
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Reimbursement of attorney fees as quality assurance:

Administrative Instruction on Procedures and Height Compensation of Ex officio Defense
Counsels

Procedures for Compensation of Defense at Public Expenditures,

c) Issues related to practical implementation

6.1.4. Macedonia
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a) Overview of the Criminal Law Reforms:

Constitutional Court
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the lack of judicial control over
preliminary procedure; insufficient time to prepare the defense; the lack of access to records;
the lack of easy access to a defense attorney; misuse of communication as a new method to
speed up the procedure; the short duration of the contact between the defense attorney and
the detained persons; the monopoly of the police and prosecutor over the evidence; the lack of
easy access to expert witnesses and professional analysis.

b) The situation of legal assistance in Macedonia in the context of present justice
reform process66

Pre trial proceedings:

Effective Defense in Criminal Proceedings in Republic of
Macedonia.
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of their choice,

Mandatory defense :

detention

Defense at public expense in case when there is not mandatory defense

de facto
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Eligibility criteria for appointing defense lawyer to indigent people: gravity of
the criminal offence and severity of the law stipulated sanction complexity
financial status

Reimbursement of attorney fees as quality assurance:
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c) Issues related to practical implementation

Appointment of the ex officio lawyers:
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reasons
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Payment to the ex officio lawyers:

Competencies of the ex officio lawyers:
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d) Conclusions and recommendations
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6.1.5. Serbia

a) Overview of the Criminal Law Reforms:

lex specialis.
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b) The situation of legal assistance in Serbia in the context of present justice
reform process

Mandatory defense:
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Defense at public expense in case when there is not mandatory defense

Reimbursement of attorney fees:

c) Issues related to practical implementation82

.
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Appointment of the ex officio lawyers:

Payment to the ex officio lawyers:
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Competencies of the ex officio lawyers:
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d) Conclusions and recommendations
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6.2. The comparative analysis of effectiveness of the legal protection system of
the accused in Albania, Bosnia and Herzegovina, Kosovo, Macedonia and Serbia

new approach new
approach

should be tackled early in the accession process and the corresponding chapters
opened accordingly on the basis of action plans, as they require the establishment of
convincing track records.
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procedural presuppositions

7. CONCLUSIONS
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procedural presuppositions

ANNEX 1: POLICY PAPERS OF ALBANIA, BOSNIA AND HERZEGOVINA, MACEDONIA
AND SERBIA

ENHANCING THE PROTECTION OF RIGHTS OF ACCUSED IN ALBANIA

Executive Summary
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The Research on the effectiveness of the legal protection system of accused in
Albania, Bosnia and Herzegovina, Kosovo, Macedonia and Serbia,

Introduction

Comparative analysis on the criminal defense advocacy in Albania, Bosnia and Herzegovina,
Kosovo, Macedonia and Serbia,
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Problem description
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Policy Proposal
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Policy Recommendations
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ENHANCING THE PROTECTION OF RIGHTS OF ACCUSED IN BOSNIA AND
HERZEGOVINA

Executive Summary

The Research on the effectiveness of the legal protection system of accused
in Albania, Bosnia and Herzegovina, Kosovo, Macedonia and Serbia,

Introduction

Comparative analysis on the criminal defense advocacy in Albania, Bosnia and Herzegovina,
Kosovo, Macedonia and Serbia,
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Problem description

Appointment of the ex officio lawyers:
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Payment to the ex officio lawyers:
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Competences of the ex officio lawyers:
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specially admitted.

Policy Proposal
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Policy Recommendations

ENHANCING THE PROTECTION OF RIGHTS OF ACCUSED IN MACEDONIA

Executive Summary

The Research on the effectiveness of the legal protection system of accused in
Albania, Bosnia and Herzegovina, Kosovo, Macedonia and Serbia,
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Introduction

Comparative analysis on the criminal defense advocacy in Albania, Bosnia and Herzegovina,
Kosovo, Macedonia and Serbia,
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Problem description
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ex officio

detention

in duration of ten years
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Policy Proposal
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Policy Recommendations
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ENHANCING THE PROTECTION OF RIGHTS OF ACCUSED IN SERBIA

Executive Summary

The Research on the effectiveness of the legal protection system of accused in
Albania, Bosnia and Herzegovina, Kosovo, Macedonia and Serbia,

Introduction

Comparative analysis on the criminal defense advocacy in Albania, Bosnia and Herzegovina,
Kosovo, Macedonia and Serbia,
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Problem description
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Policy Proposal
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Policy Recommendations

ANNEX 2: SOURCES
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